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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-8, 10, 11, 13-18, 20, 21, 23-31, 33, 34, 36 and 37 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Cupps (US 5,991,739) in view of Altschuler 
(US 6,330,554), Hanson (US 4,971,409), and Harrington (US 5,895,454). Cupps 
discloses the general concept and system of brokering food orders over the Internet 
wherein a plurality of buyers have access to a database of a plurality of unaffiliated 
restaurants that deliver food (Fig. 1 and 7). Each of the buyers inputs their location and 
the broker displays restaurants that deliver to that location and indicates specials (Fig. 
8). Each of the restaurants displays a menu of available food items and price (Fig. 9), 
any one of which may be considered "special". Once an item is found, the buyer 
initiates a transaction and is given a response or confirmation from the restaurant which 
includes a delivery time (column 1 1 , line 26-27). The delivery time is real time and 
inherently would include any backlog on the part of the seller since the seller is the one 
providing the delivery time (column 11, line 11-12). 

Cupps does not disclose to include a restaurant ratings preference. Altschuler 
discloses a system using the internet wherein a restaurant's rating is provided to the 
user in addition to the other criteria (Fig. 8; column 18, line 25-32 and; column 21, lines 
39-44). At the time the invention was made, it would have been obvious for of ordinary 
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skill in the art to provide the system Cupps with a restaurant rating in addition to the 
other criteria as disclosed in Altschuler because the rating information would provide the 
buyer additional information to help in determining which restaurant to buy from. 

Modified Cupps does not disclose the real time delivery time being provide prior 
to a selection be made by the customer. Hanson discloses a food order and delivery 
system wherein the real time delivery time, based at least in part on actual deliveries, is 
communicated to the customer as a transaction is being made (column 16, line 64-68) 
so the customer can take that into account prior to placing an order. At the time the 
invention was made, it would have been obvious for one of ordinary skill in the art to 
communicate the real time delivery time to the customer in Cupps prior to the order 
being placed so that the customer could make a more informed decision. 

Modified Cupps does not disclose the real time delivery time communicated to 
the customer prior to a transaction being initiated. Harrington discloses a system using 
the internet where in addition to other criteria such as price etc... the delivery time is 
included to the customer in a hierarchical scheme, in other words rank, from a plurality 
of sellers for comparison to the customer so that a determination on purchasing an item 
can be based on the delivery time (column 5, lines 25-61) and teaches to include a 
maximum delivery time preference (column 5, line 26-27). Harrington further teaches to 
provide alternatives to the customer if the criteria is not met (column 6, lines 4-9) and 
also teaches that the user can include reference information which may include a 
desired price range (column 5, line 49) in addition to other relevant data (line 50) which 
in the restaurant application would include the rating as discussed above. The price 
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range would inherently include a minimum and maximum price. Additionally, Harrington 
teaches the system to include availability information (column 4, line 41) which in the 
restaurant application would inherently include shortages of food items or ingredients 
because are the factors which would effect availability. At the time the invention was 
made, it would have been obvious for the person of ordinary skill in the art to 
communicate the real time delivery time and availability to the customer in modified 
Cupps in a manner as disclosed in Harrington so that delivery time could be used by the 
customer as criteria for determining which food item to order before beginning any 
transaction. Additionally, it would have been obvious for the buyer to include 
preferences such as the price range so that time is not wasted considering unwanted 
options. 

Claims 12, 22 and 35 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Cupps (US 5,991,739) in view of Altschuler (US 6,330,554), Hanson (US 
4,971,409), and Harrington (US 5,895,454) as applied to claims 1, 13 and 24 above and 
further in view of Cotter (US 4,797,818). Cotter teaches the selection of a restaurant or 
seller for a delivery order automatically based on real time delivery time (column 2, line 
21-31). At the time the invention was made, it would have been obvious for one of 
ordinary skill in the art to provide for the automatic selection of a seller in modified 
Cupps based on real time delivery time as disclosed in Cotter in order to save time to 
the customer. 
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In response to Remarks 

Applicant argues that the applied art, does not teach the real-time availability 
information to include food shortages. In response, the examiner disagrees because 
Harrington discloses the system includes the availability of a particular item which 
inherently would include food shortages in a food service application as discussed in the 
above rejection. In addition to the teaching in Harrington, Cupps teaches to 
communicate with the seller if there is a problem with a food order (column 1 1 , 
paragraph beginning line 13) wherein the problem inherently would include a shortage 
of food. Finally, while not applied, the reference to Camaisa (US 5,845,263) also 
discloses a data base to include availability information of a food item (column 14, 
paragraph beginning line 10). 

Applicant argues that the examiner's conclusionary statements are not sufficient 
to support the findings of obviousness. In response, the rational for the combination 
has been explained in the previous office actions and it does not warrant any further 
explanation. Applicant does not address the explanations which were provided at 
applicant's request in support of the conclusionary statements as previously argued. 
Applicant should review the previous office actions for the additional explanations in 
support of the combination in particular the responses in the office actions mailed 
8/03/2007, 1/16/2008 and 6/30/2008 where the rational for the combination has been 
further explained and the office actions of 8/03/2007, 6/30/2008 and 7/1/2009 which 
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specifically reference KSR rational. Also, applicant does not provide any evidence or 
facts as to why the combination would not have been obvious. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Flemming Saether whose telephone number is 571-272- 
7071. The examiner can normally be reached on Monday through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Victor Batson can be reached on 571-272-6987. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 

USPTO Customer Service Representative or access to the automated information 

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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